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In the Court of Appeals of the District of Columbia. 


John L. Waring, Appellant, 
vs. 

The United States Fidelity and Guaranty Company, 

a Bod}' Corporate. 


No. 1407. 


a 


Supreme Court of the District of Columbia. 


John L. Waring, Plaintiff, 
vs. 

The United States Fidelity and Guar- 
anty Company, a Body Corporate, Defend¬ 
ant. 


No. 44827. At Law. 


United States of America, 
District of Columbia, 


|ss; 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


Declaration, 


Filed July 25,1901. 


In the Supreme Court of the District of Columbia. 


John L. Waring, Plaintiff, 
vs. 

The United States Fidelity and Guar- 
anty Company, a Body Corporate, Defend¬ 
ant. 


At Law. No. 44827. 


The plaintiff sues the defendant, a body corporate, organized 
under the laws of the State of Maryland, and having an office in the 
city of Washington, District of Columbia for that, whereas, one 
Henry Cook, had been appointed to the position of agent to the 
plaintiff, and was then in his service as such, in virtue whereof he 
had been required to furnish bond unto the plaintiff for his honesty 
in the discharge of his duties, the said defendant did, on or about 
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the 24tb. day of April, A. D. 1900, enter into a certain writing ob¬ 
ligatory, here sliown to the court, to and with the plaintift, whereby 
in consideration of a certain sum of money, to wit, the sum of $20, 
paid as a premium unto defendant, for a certain period therein 
mentioned, to wit, from the 30th. day of April, 1900, to the 30th. day 
of April 1901, at 12 o’clock, noon, the said defendant promised and 
agreed that it would make good and reimburse to said plaintiff, all 
and any loss sustained by plaintiff, of mone^', securities or other 
personal property in possession of the said Henry Cook, or for the 
possession of which, he, the said Henry Cook was responsible, by 
any act of fraud or dishonesty on the part of said Cook, connected 
with the duties of the office or position held by him, the said Cook, 
unto the said.plaintifiP, as aforesaid, and occurring during the 
2 continuance of said bond, or any renewal thereof, and dis¬ 
covered during said continuance, or within six months from 
the death, dismissal or retirement of the said Henry Cook from the 
service of said plaintiff, to an amount not to exceed, however, the 
sum of twent3'--five hundred dollars ($2500). 

Plaintiff avers that the said Henry Cook, as such agent and em¬ 
ployee, as aforesaid, had in his possession at the date said writing 
obligatory became operative, a large sum of money belonging to 
plaintiff, to wit, the sum of nineteen hundred and twenty-four and 
53 /100 dollars ($1924.53); that thereafter, during the continuance of 
said writing obligatory, and while the same was in force, the plaintiff 
placed in the hands of said Henry Cook, to be used and employed 
by him in the business of his agency, and under his employment 
by the said plaintiff, certain large sums of money; the dates on 
which said advances were made, and the amounts thereof, are as 
follows, to-wit:— 


May 20,1900. $501.62 

June 20,1900. 60.00 

July 20, 1900. 18.00 

Sept. 5,1900. 300.00 

Sept. 20,1900. 200.00 

October 5,1900. 55.96 

November 5,1900. 381.20 

November 20,1900. 15.50 

December 5,1900. 201.50 

January 5,.1901. 112.00 


making a total of $1845.78 advanced to said Henry Cook, during 
the period covered by said bond, exclusive of the amounts in his 
hands and possession and control, of the money belonging to plain¬ 
tiff, when said writing obligatory became effective. Plaintiff fur¬ 
ther avers that by the use of said money by the said Henry Cook, 
in the matter of his employment and agency under the plaintiff, as 
aforesaid, there accrued and became due unto the plaintiff from the 
said Henry Cook, certain large sums of money, to-wit:— 
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3 May 5,1900. $96.22 

May 20,1900. ] 01.03 

June 5,1900... 131.17 

June 20,1900. 137.72 

July 5,1900. 147.61 

July 20,1900. 149.50 

August 5,1900. 157.87 

August 20,1900. 165.76 

September 5,1900. 174.05 

September 20, 1900. 197.75 

October 5,1900. 217.64 

October 20,1900. 231.37 

November 5, 1900... 242.89 

November 20,1900. 274.09 

December 5,1900. 288.58 

December 20,1900. 313.08 

January 5,1901.. 328.73 

January 21,1901. 350.27 


making a total of money arising from the profits and gains of said 
business, accruing unto the plaintiff from the said Henry Cook, of 
$3706.33. Of this sum the said Henry Cook paid or returned unto, 
plaintiff, on or about July 5,1900, the sum of $109.90, and no more. 

Plaintiff further avers that some time during the continuance of 
said bond, to wit, between the 30th day of April, 1900, and the 30th 
day of April, 1901, at 12 noon, the said Henry Cook, fraudulently 
and dishonestly appropriated and converted said moneys to his own 
use, and failed to account to the plaintiff in any manner therefor; 
and that said fraudulent appropriation and conversion of said money 
by the said Cook, as aforesaid, was discovered during the continuance 
of said bond, as aforesaid, or within six mouths thereafter, to wit, on 
the 24th day of January, 1901; whereby there has accrued unto 
the plaintiff the right to have and recover against the defendant 
the sum of twenty-five hundred dollars ($2500), the amount of said 
bond, as aforesaid; and that plaintiff has demanded the same of the 
defendant, but the defendant has hitherto failed and refused to pay 
the same or any part thereof and still refuses and fails so to 
4 do; to the damage of the plaintiff in the sum of twenty-five 
hundred dollars, with interest thereon from the 25th day of 
January, 1901; besides costs of suit. 

B. F. LEIGHTON, 
Attorney for Plaintiff. 


Notice to Plead. 

. The defendaut is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof: otherwise judgment. 

B. F. LEIGHTON, 
Attorney for Plaintiff. , 
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JOHN L. WARING VS. 


Plea of Defendanti 
Filed January 4, 1902. 

Ill the Supreme Court of the District of Columbia. 

John L. Waring, Plaintiff, 

vs. 1 ’ 

The United States Fidelity and Guar- ^A.tLaw. No. 44827. 
anty Company, a Body Corporate, De- | 
fendant. . J 

H 

Comes now the defendant, The United States Fidelity and Guar¬ 
anty Company, by its attorneys, and for pleas to the plaintiff’s decla¬ 
ration, says: 

1. That it is not now and never was indebted as alleged. 

5 2. That as by reference to the writing obligatory in the 
plaintiff’s declaration mentioned, it is therein stipulated and 

provided that the same was executed and delivered by the defendant 
to the plaintiff upon the faith and in reliance upon the truth of the 
answers set forth in a statement in writing signed by the plaintiff 
and delivered by him to the defendant as a condition precedent to 
the issuance of said writing obligatory; and the defendant says that 
in said written statement the plaintiff was asked if the duties of 
Henry Cook in the plaintiff’s declaration mentioned, embraced the 
custody of cash, and if so, to state the largest amount likely to be 
in his custody at any one time, to which question the plaintiff an¬ 
swered “ $100.00 to $200.00,” which said answer the defendant says 
was untrue in that at the time of signing said statement, to wit, the 
20th day of April, 1901, the said Henry Cook had in his possession 
the sum of $1,924.53 belonging to the plaintiff; and the defendant 
further says that in said statement the plaintiff represented and 
stated that the accounts of the said Henry Cook were last examined 
on April 20th, 1900, and that at said date the same were in every 
respect accurate and proper and proper securities and funds were on 
hand to balance, which said statement of the plaintiff the defendant 
says was untrue in that at said date the accounts of said Henry 
Cook were not correct and proper and proper securities and funds 
were not on hand to balance; and the defendant further says that 
in said statement the plaintiff represented and stated that the said 
Henry Cook was not, on the date of the signing of said statement, 
to wit, the day and year last aforesaid, indebted to him, whereas 
said statement was untrue in that at said time the said Henry Cook 
was indebted to the plaintiff in a large sum of money, to wit, 

6 the sum of $1924.53; whereby and because of which untrue 
statements and representations in said written instrument 

contained, the defendant says the writing obligatory in the plaintiff’s 
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declaration mentioned is null and void and the plaintiff ought not 
to have or recover from the defendant the amount in said declara¬ 
tion claimed or any part thereof. 

3. That the plaintiff, in order to procure from the defendant, the 
bond or writing obligatory in the plaintiff’s declaration, mentioned, 
was required to furnish a statement as to the nature of the employ¬ 
ment of the said Henry Cook, the amount of funds entrusted to him 
or likely to be entrusted to him at any one time during his employ¬ 
ment and all other material facts necessary to enable the defendant 
to determine upon the propriety of the execution of the bond or writ¬ 
ing obligator}^ and in order to induce the defendant to execute and 
deliver said writing obligatory, the plaintiff fraudulently and wilfully 
concealed from the defendant the fact that at tlje date of the execu¬ 
tion of said writing obligatory, to wit, the 24th day of April, 1900, 
and on the date when said writing obligatory became operative, 
that the said Henry Cook had in his possession a large sum of money 
belonging to the defendant, to wit, the sum of $1,924.53, well know¬ 
ing that if said fact were known to the defendant, the defendant 
would not have executed and delivered said bond or writing obliga¬ 
tory, whereby and by reason of which fraudulent concealment made 
with the intent and purpose aforesaid, the defendant says said writ¬ 
ing obligatory or bond in the plaintiff’s declaration mentioned is 
null and void and the plaintiff ought not to have or recover from 
the defendant the amount set forth in the plaintiff’s declaration or 
any part thereof. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 


7 Joinder of Issue. 

Filed March 20,1902. 

In the Supreme Court of the District of Columbia. 
John L. Waking, Plaintiff, ) 


vs. 

The United States Fidelity and Guar- 
auty Company, a Body Corporate, Defend¬ 
ant. 


At Law. 


No. 44827. 


The plaintiff hereby joins issue on the defendant’s pleas. 

B. F. LEIGHTON, 
Attorney for Plaintiff. 
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In the Supreme Court of the District of Columbia. 

John L. Waring, Plaintiff, I 

vs. 1 

The United States Fidelity and Guar- ^ At Law. No. 44827. 
auty Company, a Body Corporate, Defend- | 
ant. j 


Take notice that the issue joined in this case will be tried at the 
next term of court. 


B. F. LEIGHTON, 


Attorney for Plaintiff. 


To Messrs. Brandenburg & Brandenburg, attorneys for defendant. 


8 Note of Issue. 

In the Supreme Court of the District of Columbia. 

John L. Waring, Plaintiff, '] 

vs. I 

The United States Fidelity and Guar- f At Law. No. 44827. 
anty Company, a Body Corporate, Defend¬ 
ant. 

Please take notice that the title of this cause is as above set out. 
2nd. That the name of the attorney for the plaintiff is B. F. 
Leighton, and those for the defendant are Messrs. Brandenburg & 
Brandenburg. 

3rd. That the last pleading was the twentieth day of March, A. D. 
1902, filed. 

B. F. LEIGHTON, 
Attorney for Plaintiff. 

To John R. Young, Esq., clerk of court. 


Memorandum, 


October 27,1903.—^Verdict for defendant. 
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9 Supreme Court of the District of Columbia. 

FriDxVY, November Qth, 1903. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 


Hi »ic ^ 


John L. Waring, Plaintiff, 


vs. 

The United States Fidelity and Guar- 
anty Company, a Body Corporate, Defend¬ 
ant. 


> At Law. 


♦ 


No. 44827. 


Upon consideration of the plaintiff's motion for a new trial filed 
herein, it is ordered that said motion be, and the same is hereby 
overruled and judgment on verdict is ordered: Whereupon, it is 
considered and adjudged, that the plaintiff herein, take nothing by 
this suit; that the defendant go hereof without day, and recover of 
said plaintiff its costs of suit to be taxed by the clerk, and have 
execution therefor. 

Thereupon, the plaintiff by his attorney in open court, notes an 
appeal to the Court of Appeals of the District of Columbia, and 
prays that bond be fixed ; whereupon, it is ordered that said plain¬ 
tiff furnish a bond for costs on such appeal in the sum of one hun¬ 
dred (SlOO.OO) dollars, with surety or sureties to be approved by 
this court. 


10 Memoranda. 

November 18,1903.—Appeal bond filed. 

December 11,1903.—October term of court prolonged and time 
to settle exceptions and file transcript of record extended to Feb¬ 
ruary 4, 1904. 

January 29,1904.—Time to settle exceptions and file transcript 
further extended to February 17,1904. 


Supreme Court of the District of Columbia. 

Saturday, February IZth, 1904. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 


John L. Waring, Plaintiff, 
vs. 

United States Fidelity and Guaranty Co., 

Defendant. 


No. 44827. Law. 


~K,Comes now the plaintiff herein by his attorney Mr. B. F. Leighton, 
and presenting to the court his bilf of exceptions, taken during the 
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trial of this court, prays that the same may be signed and made of 
record, now for then which is done accordingly. 

11 Bill of Exceptions. 

Filed February 13,1904. 

In the Supreme Court of the District of Columbia. 

John L. Waring, Plaintiff, 1 

m TT Q '>AtLaw. No.44827. 

The United States Fidelity and Guar- / 

anty Company, Defendant. J 

Be it remembered at the trial of the above entitled cause on the 
26th. da}”^ of October, 1903, before the Honorable Harry M. Cla- 
baugh, chief justice of the supreme court of the District of Colum¬ 
bia, and a jury empaneled and sworn to try the issue between the 
parties, Mr. B. F. Leighton appearing on behalf of the plaintiff, and 
Messrs. Brandenburg and Brandenburg on behalf of the defendant, 
the plaintiff, to maintain the issue on his part joined, produced wit¬ 
nesses and offered evidence as follows: 

In opening his case the plaintiff, by his attorney, renounced in 
open court, claim for any moneys which may have been received 
by Henry Cook from the plaintiff prior to the thirtieth day of April, 
1900, and stated that plaintiff would claim recovery only of the 
amount of money placed in Cook’s hands between the thirtieth day 
of April 1900, and the twenty-fourth day of January 1901, which 
amounted to $1845.75. 

Thereupon to maintain the issue on his part joined, the plaintiff 
produced as a witness Henry Cook, who identified his signature to 
the bond hereinafter set forth, and testified that he had loaned no 
money which he had received from the plaintiff between April 30, 
1900, and January 24,1901, to employees of the Metropolitan 

12 Street, Rail way Company, nor to the employees of any other 
street railway company, nor to any other person or persons. 

“Q. Between these dates did you receive any money from him 
to loan to the employees of the railroad companies in this District ? 
A. I cannot answer that question, sir. 

Q. You mean you decline to answer ? A. I decline. It would 
tend to incriminate me.” 

“ Cross-examination : 

Q. What has been your relation with Mr. Waring, that is, some 
five or six years ago to the time this bond was given, some two or 
three years ago ? A. Very pleasant. 
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Q, And what are your relations at present, with Mr. Waring ? A. 
Well, I have seen very little of him in the last few years. We speak 
when we meet. 

Q. You speak when you meet, and are otherwise friendlv? A. 
Yes.” 

Witness admitted that in a deposition, de bene esse, taken before 
the trial, he had told plaintiff he was going to leave the city; that 
he told a great many other people. Told him first last winter some 
time; since then he has seen Waring a dozen times. Sometimes 
he would speak to Waring, and sometimes not. 

“ Q. He (Waring) did not appear unfriendly to you at all, 

13 did he? A. No sir; he always spoke to me. 

Q. So, as a matter of fact, your relations are friendly ? A. 

Yes, sir.” 

Declined to say how often Waring had advanced money to him, 
or that tliere was any agreement between himself and Waring, or 
that he made any reports to Waring about money loaned. Admitted 
that he loaned no money to conductors or street car employees be¬ 
tween April 30,1900, and January, 1901. 

“ Q. How is it that you are willing to answer that question, which 
is in favor of the plaintiff in this case, and decline to answer any 
questions I asked. A. I cannot tell you ; I am acting by advice. 

Q. Did your counsel advise you to answer any question which 
would be favorable to the plaintiff, and not to answer any question 
which the defendant should ask ? A. No sir; he did not. 

Q. Who told you, if anybody, to answer the first question which 
Mr. Leighton asked you. A. Mr. Lester told me. He (Mr. Lester) 
went over the ground very thoroughly, and he suggested that such 
questions might be asked, and suggested such questions that might 
be answered by me. He didn’t tell me who would give the ques¬ 
tions. 

Q. But he told you if the question was asked vyhether you lent 
any money to the street car conductors or employees to say “ No ”; 
is that right? A. No.” 

Witness stated that his counsel went over the ground with 

14 him thoroughly, and he was advised that he might answer 
thousands and hundreds of questions that might be asked— 

he said if such a thing is asked to answer “ No ” qr “ Yes; ” but was 
unable to state what questions he was authorized to answer and 
what not. The witness was then asked b}'^ the counsel for the de¬ 
fendant whether Mr. Waring the plaintiff, advanced him money in 
cash, or how, to which he replied, ‘‘ I have not admitted that he paid 
me that money.” This was followed by the question, “ Then you 
have not admitted that he paid you any money at all ? ” A. “ No, 
sir.” 

The witness thereupon declined to state whether he received any 

2—1407a 










10 


jOlW fJ.■WARi^^Gt VS. 


money from the plaiutiflf between the period covered by the bond, 
on the ground that it might incriminate him. 

Thereupon, further to maintain the issue on his part joined, 
plaintiff offered and read in evidence, a certain bond, signed by the 
defendant company, bearing date April 24,1900, the signing, sealing 
and delivery of which by the defendant company to the plaintiff 
having been admitted in open court; which bond is in language 
and figui'es following, to wit:— 

The United States Fidelity and Guaranty Company; home office, 

"Baltimore, Md. 

Amount, $2,500. Annual premium, $20. 

“ Bond No. 67342. 

" Whereas Henry Cook of Washington, D. C., hereinafter called 
the ‘ employ^ ’ has been appointed to the position of agent in the 
service of J. L. Waring, hereinafter called the ‘ employer,’ and has 
been required to furnish a bond for his honesty in the performance 
of his duties in the said position. 

15 And whereas, the employer has delivered to the United 
States Fidelity and Guaranty Company, a corporation of the 

State of Maryland, hereinafter called the “ company,” a statement in 
writing relative to the duties, responsibilities and check to be used 
upon the employe in said position, and other matters. 

Now, therefore, in consideration of the sum of twenty dollars paid 
as a premium for the period from April 30th, 1900, to April 30th, 
1901, at 12 o’clock, noon, and upon the faith of the said statement 
as aforesaid by the employer, it is hereby agreed and declared, that 
subject to the provisions and conditions herein contained, which 
shall be conditions precedent to the right on the part of the em¬ 
ployer to recover under this bond, this company shall within three 
months, next after notice, accompanied by satisfactory proof of a 
loss as hereinafter mentioned, has been given to the company, make 
good and reimburse to the employer all and any pecuniary loss 
sustained by the employer, of money, securities or other personal 
property in the possession of the employ^, or for the possession of 
which he is responsible, by any act of fraud or dishonesty on the 
part of said employe, in connection with the duties of the office or 
position hereinbefore referred to, and occurring during the contin¬ 
uance of this bond, or any renewal thereof, and discovered during 
said continuance or within six months thereafter, or within six 
months from the death or dismissal or retirement of the employe 
from the service of said employer. It being understood that a 
written statement of such loss, certified by the duly authorized 
officer or representative of said employer, and based upon the 
accounts of said employer, shall be prima facie proof 

16 thereof. Provided always that said company shall not be 
liable by virtue of this bond, for any mere error of judgment, 
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or injudicious exercise of discretion, on the part of said employ^, in 
or about all or any matters wherein he shall have been vested with 
discretion, either by instruction or rules and regulations of the said 
employer. And it is expressly understood and agreed that the said 
company shall in no way be held liable hereunder to make good anj’^ 
loss that may accrue to the said emplo\'er by reason of any act or 
thing done, or left undone, by the said employe, in obedience to, or 
in pursuance of any direction, instruction, or authorization con¬ 
veyed to and received by him from said employer, or its duly 
authorized officer in its behalf; and it is expressly understood and 
agreed that the said company shall in no way be held liable here¬ 
under, to make good any loss by robbery, or otherwise, that said 
employer may sustain, except by the direct act or connivance of the 
said employe. 

The following provisions are to be observed and binding as a part 
of this bond : 

The company shall be notified in writing, addi-essed to the presi¬ 
dent of the company, at its office in the city of Baltimore, State of 
Maryland, of any act of omission or of commission on the part of 
the employe, which may involve a loss for which the company is 
responsible hereunder, immediately after the occurrence of such act 
shall come to the knowledge of the employei*. That any claim 
made in respect to this bond shall be in writing, addressed to the 
president of the company, as aforesaid, immediately after the dis¬ 
covery of any loss for which the company is responsible 
17 hereunder, and within six months after tlie expiration or 
cancellation of this bond as aforesaid. And upon the making 
of such claim this bond shall wholl}’' cease and determine as regards 
any liability for any act or omission of the employ^, committed sub¬ 
sequent to the making of such claim, and it shall be surrendered to 
the companj’’ on payment of such claim. 

, The company shall not in anywise be responsible to the employer 
under this bond, to a greater extent than twenty-five hundred dol¬ 
lars. 

If the employer shall at any time hold concurrently with this 
bond, any other bond, or guarantee of security from, or on behalf of 
the employe, the employer shall be entitled in the event of loss by 
default of the employe, to claim hereunder only such proportion of 
the loss as the amount covered by this bond, bears to the whole 
amount of security carried, whether valid or not. 

• If the company shall so elect, this bond may be cancelled at any 
time by giving one month’s notice to the employer, and refunding 
the premium paid, less a pro rata part thereof, for the time said 
bond shall have been in force, remaining liable for all, or any de¬ 
fault covered by this bond, which may have been committed by the 
said employe, up to the date of such determination, and discovered 
and notified to the company, within the limit of time hereinbefore 
provided for. 

The employer shall, if required by the company, and as soon.there-. 




12 


JOHN L. WARING VS. 


after as it can reasonably be done, give all such aid and information 
as may be in its power (at the cost and expense of the company) for 
the purpose of prosecuting and bringing the said employe to justice, 
or for aiding the company in suing for and making effort to obtain 
reimbursement from the employe, or his estate, of moneys 

18 which the company shall have paid or become liable to pay 
by virtue of this bond. 

The company shall not be liable under this bond for the amount 
of any balance that may be found due the employer from the em- 
ploy@, and which may have accrued prior to the date hereof, and 
which may be discovered within the period hereof, it being the true 
intent and meaning of this bond that ohe company shall be respon¬ 
sible as aforesaid, for moneys, securities or propertj’^ diverted from 
the employer through fraud or dishonesty on the part of the em- 
ploy6 within the period specified in this bond. 

This bond will become void as to any claim for which the com¬ 
pany is responsible hereunder to the employer, if the employer shall 
fail to notify the company of the occurrence of such act, immediately 
after it shall have come to the knowledge of the employer. And, if 
without previous notice to and consent of the company thereto, the 
employer has intrusted or shall intrust the employer with moneys, 
securities or personal property, after having discovered any act of 
dishonesty, or condones any act for which the company may be liable 
hereunder, or makes any settlement with the employee, for any loss 
hereunder, this bond shall be null and void, and any wilful mis¬ 
statement or suppression of facts in any claim made hereunder ren¬ 
ders this bond void for the beginning. 

No suit or action of any kind against the company for the recov¬ 
ery of any claim upon, under or by virtue of this bond, shall be sus¬ 
tainable in any court of law or equity, unless such suit or action 
shall be commenced, and the process served on the company, within 
the term of twelve months (365 days) next after the presenta- 

19 tion of such claim, and in case any suit or action shall be 
commenced against the company after the expiration of the 

said period of twelve months, the lapse of time shall be deemed as 
conclusive evidence against the validity of the claim thereby so 
attempted to be enforced. 

The company upon the execution of this bond, shall not- there¬ 
after be responsible to the employer, under any bond previously is¬ 
sued to the employer on behalf of the said employ^, and upon the 
issuance of any bond subsequent hereto upon said employe in favor 
of said employer, all responsibility hereunder shall cease and deter¬ 
mine, it being mutually understood that it is the intention of this 
provision that but one (the last) bond shall be in force at one time, 
unless otherwise stipulated between the employer and the company. 

It is essential to the validity of this bond that the employe’s sig¬ 
nature be hereunto subscribed and witnessed. . 

No one of the above conditions, or the provisions contained in this, 
bond, shall be deemed, to have been waived by or on behalf of ;said 
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company, unless tfie waiver be clearly expressed in writing, oveT the 
signature of its president and secretary, and its seal thereto affixed. 

And the said employe doth hereby for himself, his heirs, exec¬ 
utors and administrators, covenant and agree to and with the said 
company, from and against all loss and damage of whatever nature 
or kind, and from all legal and other costs and expenses, direct 
or incidental, which the said company shall or may, at any time 
sustain or be put to (wliether before or after any legal proceedings, 
by or against it, to recover under this bond, and without notice to 
him thereof) or for, or by reason, or in consequence of the 

20 said company having entered into the present bond. 

In witness whereof, the said Henry Cook (the said employe) 
hath hereunto set his hand and seal, and the company has caused 
this bond to be sealed with its corporate seal, attested by its first 
vice president, and its secretary, this 24th. day of April, nineteen 
hundred. 

(Signed) HENRY COOK, Employe. I seal.] ■ 

J. KEMP BARRETT, 

First Vice-President. 
GEO. R. COLLIS, Secretary. 

Signed, sealed and delivered b 3 ’^the said employe, in presence of— 
W. A. KESTLER.” 

Thereupon, to further maintain the issues on his part joined, the 
plaintiff produced as a witness, on his behalf, the plaintiflF, John L. 
Waking, who testified that he was tiie John L. Waring, named as 
“ employer ” in said bond ; that for three or four years prior to April, 
1900, Henry Cook, named as agent in said bond, had acted as agent 
for witness in the matter of loaning money to conductors and motor- 
men of street railway lines in the city of Washington. That wit¬ 
ness placed money, from time to time, in Cook’s hands, who 
was to loan small sums, not to exceed five dollars, in each ■ 
Case, to conductors and motormen, and take from them orders 
on the paymaster of the company, directing such paymaster 
to pay the money so borrowed to Cook. That a com- 

21 mission of ten per cent, of the money loaned in each case, 
was deducted by Cook. One half of this commission so 

received, was to be allowed Cook for loaning the money. The 
order taken by Cook for the money so loaned, was filed with 
the paymaster; payments were made the first and the middle of 
each month; and witness settled with Cook twice each month. He 
would report to witness how much money he wanted, and how 
many men had money. Witness placed in said Cook’s hands, 
between the thirtieth day of April, 1900 and the 21st day of Janu¬ 
ary, 1901, to loan as aforesaid, the sum of $1845.78. 

“Q. What was your mode of keeping accounts? A. We had no 
mode of keeping accounts. I just took a receipt from him for the 
money I gave him to loan .out.’’- That receipt-is-the only written* 
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memorandum witness had of the transaction. These receipts were- 
given and taken up twice each month; the old receipt being sur¬ 
rendered to Cook, and a new one taken from him. The last receipt 
given by Ccok to witness, is in language and figures following, to 
wit:— 

“ Received of J. L. Waring, seven thousand and sixty-five 47 /100 
dollars, placed in my hands to be loaned to the employes of the 
Metropolitan and other street railroad lines. 

(Signed) HENRY COOK. $7065.47. 

Jan’y 21st, 1901.” 

Which receipt was offered and admitted in evidence. 

Witness testified that this was the onlv evidence of indebtedness 
held by him against Cook ; that included everything in his hands; 
commission and principal; it also included the amount of money 
in his hands at the time the bond was given—the commissions 
earned, and moneys placed in his hands to that date. 

On the 21st of January, witness asked Cook for $300; $350 

22 was due him ; Cook said he would raise it in a day or two, 
and bring to him; gave as an excuse that the paymaster was 

out of town. Found he (Cook) was absent from the railway com¬ 
pany. No part of the money placed in Cook’s hands after the date 
of the bond, has been paid to him by Cook or any other person. 
When he found out that there was trouble, notified the defendant; 
found it out at night; notified them the next day. Defendant, 
through its counsel, admitted in open court, that the plaintiff duly 
notified the defendant of its liability, and, at its request, furnished, 
proof of loss. 

Cross-examination : 

“ Q. When was it you asked for this $300 ? >. At the time I 
gave that receipt. 

Q. When did you discover this alleged defalcation ? A. I think 
it was three or four days after that receipt was given. 

• Q. Now, on April 25,1900 when you applied for this bond, was 
Mr. Cook indebted to you at all? A. He was not indebted to me 
at all. I put some money into his hands. 

Q. How much money did he have in hand belonging to you ? 
A. He had nineteen hundred and some odd dollars. 

Q. Did you notify the bonding company that he had $1900 be¬ 
longing to you? A. I think when I went to see Mr. Svvormstedt, I 
mentioned it to him. 

Q. I don’t care for what you think. I want what you know., 

23 A. I don’t remember. I think Mr. Swormstedt was told 
the amount of money he had in his hands. 

Q. You think so, but you don’t remember ? A. I cannot say 
positively. It was a most natural thing that we should talk over, 
tjhe.money.and.tbe.lending of the money., . .. . . . ^ 
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Q. I want to find out from you exactly the nature of the employ¬ 
ment of him ? A. He was to be my agent, and loan this monej’^ out 
as I might direct. 

Q. How often did you loan him money ? A. I didn’t loan him any 
money at all. I placed money in his hands twice a month, gener¬ 
ally. When lie wanted additional monej’^, he would come to me and 
get it. Did not advance him any money on January 21,1901; 
asked him at that time for $300; the receipt was given the day it 
bears date. 

Q. Is this the only receipt you got from Mr. Cook ? A. Yes, 

Q. Did you take other receipts from him ? A. When he gave 
me a new one, I gave him back the old receipt.” 

Witness stated that he had a memorandum of the moneys given 
to Cook after the date of the bond, and that he had given him in 
sums, and on the dates set opposite thereto, as follows, to-wit: 


Mav 20,1900.$501.62 

June 20,1900. 60.00 

July 20,1900. 18.00 

Sept. 5,1900. 300.00 

Sept. 20,1900. 200.00 

October 5,1900. 55.96 

November 5,1900. 381.26 

November 20,1900. 15.50 

December 5,1900. 201.50 

January 5,1901. 112.00 


24 Witness stated that Cook would notify him that he wanted 
so much money on a certain day, and witness would meet 
him on the car and give it to him ; that Cook would go into his 
office a day or two later and give him a receipt; that on January 
21,1901, he advanced no money to Cook; that the statement made by 
the witness at the prior hearing of this case on October 12th, 1902, 
that he advanced Cook $50.00 on January 21,1901, was a mistake; 
that every time a new receipt for money was given, the old one was 
surrendered ; that when asked as to how he kept an account of the 
moneys so advanced, the witness replied, “ I did not have any ac; 
counts; only a receipt in this way ; ” that he kept a memorandum 
of the parties from whom witness borrowed money, but that has 
nothing to do with the transactions with Cook. The witness then 
stated that he relied entirely upon the memorandum receipt that he 
took, from Cook for the money advanced him ; that the memoran¬ 
dum book was not intended to show the loans of any money to 
Cook, as Cook’s receipt showed that; that the rate of interest charged 
conductors for the loan of money was 20% a month, or 240% a 
year; that the receipt introduced in evidence covers both principal 
and interest. The witness was then asked, “ How did he. Cook, 
make a return to you? Did he make a written or a verbal state- 
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ment? A. He made a verbal statement; he came to me and said ‘ 1 
want so much new money to pay certaih men.’ ” 

Plaintiff then testified that he did not ask Cook for any written 
statement, that Cook did not give him a list of the names of the 
men to whom he loaned money; that he did not ask for it; that he 
did not give any writing at all showing to whom the money 

25 was loaned, or how it was loaned. 

The witness was then asked: 

Q. Did you examine his accounts at all ? A. He didn’t have any 
accounts except the verbal statement. 

Q. He did not have any accounts ? A. No. 

Q. And you never examined his accounts at all ? A. He had no 
accounts to examine. It was not necessary to examine any. He 
gave receipts. 

Q. Did you have any accounts a month or two months previous 
to the giving of this bond, April 30th, 1900 ? A. I said we had no 
accounts at all. 

Q. I merely wanted to know whether you had any account prior 
to or during the period of the bond. You made no examination of 
his accounts ? A. He had no accounts. 

Q. And he made no written statements to you ? A. He did not. 

Q. Did he make any verbal statements to you? A. Yes. 

Q. What were they ? A. He told me how much money and how 
many men he loaned to. 

Q. He didn’t tell you the names of the men, did he ? A. He did 
not. 

Q. Did you go out to the railroad office to endeavor to see any of 
the railroad officials, to try to verify Mr. Cook’s accounts? A. I did 
not. 

Q. You never consulted anyone connected with the rail- 

26 road ? A. No, sir, because he said thattlie matter was a con¬ 
fidential matter between the railroad company and himself. 

Q. As a matter of fact you don’t know whether or not Mr. Cook 
was there on the 30th. of April when the bond was given ? A. I 
do not. 

Q. You don’t know whetl)er or not he was short eighteen hundred 
or nineteen hundred dollars at that time ? A. I know I gave him 
eighteen hundred dollars before the bond was given. 

Q. You don’t know whether he had misappropriated that or not? 
A. I don’t know when he commenced stealing the money. 

Q. He might have misappropriated that $1900 before he gave the 
bond? A. I don’t know; but I know I gave him $1900 after the 
bond was given. 

Q. You didn’t examine his accounts at all. A. He didn’t hav^ 
any accounts, to examine. 

Q. Have you made any effort Mr. Waring, to endeavor to collect 
any money from any of the street car conductors to whom he alleges 
he made loans? A. I don’t know who he loaned it to, I don’t 
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know the arrangement. It was supposed to be a confidential matter 
between the men and the railroad company. 

The witness then stated that Cook was entitled to one-half the 
profits for loaning the money; witness to the other half; there were 
no losses, witness would have had to bear the losses; no partnership 
agreement between them at all. Cook had nothing; there 

27 was nothing said about losses. 

The witness then testified that before the bond was given 
he gave the defendant a written statement called the “ employer’s 
statement;” that he had forgotten it until he had seen his signature 
to it; the witness thereupon testified that the statement was in his 
handwriting, and that the signature thereto was his own ; that when 
it left his hands it was not torn. For the purpose of ascertaining 
whether the witness could recollect the portions of the answers given 
by him which were missing, he was asked the following questions, 
among others: 

Q. What is the answer to the question “ 6a ” in said statement—r 
“ What would be the title of applicant’s position ? ” A. Agent. 

Q. Now, the next question here is “ 66- 

Q. “ Explain fully his duties in connection therewith ?” On this 
paper appears the following: “ Will loan or in ”—and then there is 
a tear, and on the next line “ as I may put.” What does that 
mean? A. I am not positive what was on it. I can only state my 
impression of what was on it. I didn’t know I signed that paper.” 

Thinks the word would be “invest;” cannot swear positively 
what was on it; (only from what goes before). 

Q. The next line “ as I may put ” *What do you suppose was left 
off? A. I suppose as I put “ money in his hands.” 

Q. What is your best recollection. A. I have no recollec- 

28 tion what was on it. Did not know I had signed the paper 
until I saw it; thought Cook had signed it. 

Counsel for plaintiff thereupon asked : 

Q. I understood you to say that you didn’t know you signed this 
paper, and you can only piece this up by the context—what you 
suppose was there ? A. Yes. 

Witness’s attention was called to the testimony given in this same 
case two weeks prior, and was asked : 

Q. I will ask you whether or not you stated at the last hearing, 
and made this answer; “ Will loan or invest money as I may put 
in his hands,” to which he replied that he didn’t know, except from 
the context. The witness was then asked: 

Q. You did not qualify it the last time. The next question is 
“ 7a ” “ If his duties embrace the custody of cash, state the largest 
amount likely to be in his custody at any one time.” And after 
that is tqe answer, “ $100 to $200 ;” and on the next line, “ b Also 
the average amount of daily handlings?” And you have here 
“Only twice” What do you mean by only twice? A. 1 suppose 
that would be twice a month. 

3—1407a 
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Re-direct: 

Witness could not tell without seeing the paper, what it was ; that 
what he stated was on the part torn off, was wliat he judged was 
there, from the context; that he and Cook went to see Swonnstedt 
when the paper was given, and explained the whole thing to him; 
Swormstedt was the agent of the company ; he was the one who took 
the bond ; tlie mode of loaning the money and the settlement was 
gone over fully with him. * 

29 Thereupon, to further maintain tlie issues on his part 
joined, plaintiff produced as a witness on his behalf, CHAitLES 

E. Brown, wlio testified in substance, that he was a paymaster in 
the employ of the Metropolitan Railway Company since the middle 
of May 1900. Has been paymaster of all the roads in the city except 
the Capital Traction Companj^ since the middle of May, 1901; con¬ 
ductors and motormen all pa}"^ themselves; shop men, truck men, 
road men, etc. are paid twice a month, cash; system was inaugu¬ 
rated 16th of May, 1900; when conductors and motormen turn in 
their trips at night, their day’s wages are taken out of the ticket 
sales; prior to tliat date they were paid twice a month, by check. 

Knows Henry Cook ; he was an employe of the road; 

Upon cross examination, the witness stated that the plaintiff never 
called upon him in reference to Cook. 

Thereupon to maintain the issue on its part joined, the defendant 
produced as a witness in its behalf E. B. Hay, who testified that he 
has been acquainted with Henry Cook, for six or seven years; that 
he bad a conversation with said Cook with reference to the matter 
involved in this suit on or about the 26th or 27th day of May, 1903, 
on which occasion one of the defendant’s counsel made inquiries of 
him relative to certain business transactions had with a Mr. Waring, 
when witness advised counsel that the plaintiff in this case was a 
different partjq whereupon counsel referred to Cook, when witness 
stated that there must be some mistake, and thinking he might be 
of some friendly service to Mr. Cook in connection with this case, 
called him up over the telephone, to which Cook replied that it was 
not true that he had accepted money and failed to carry out in¬ 
structions given him ; that he had received this money from 

30 Waring, and had invested it according to the arrangement 
between them ; that he had lent it to street car conductors 

upon the Metropolitan line, and that they had not returned it, by 
reason of which fact losses had occurred. 

_ • a. 

Thereupon, to further maintain the issues on its part joined, de¬ 
fendant produced as a witness on its behalf, John S. Swormstedt, 
who testified that he is, and since April 1900, bad been, local agent 
of the defendant company ; that he took the application for the bond 
in this case, from Mr. Cook ; and thereupon he identified a paper 
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writing as having been furnished him as agent for said company, 
by said Cook and plaintiff, which paper was offered and admitted 
in evidence, and is in language and figures following, to-wit: 

31 Form E. 20 M—4-4-1903. 

Filed Feb. 13,1904. J. R. Young, Clerk. 

J. S. Swormstedt, general agent, 1423 N. Y. Ave. N. W., Washington, 

JD. C. 

Capital paid in cash, $1,662,200.00. 

General Application. 

The United States Fidelity and Guarant}^ Company. 

Home office: Calvert and German streets, Baltimore, Md. 

We will bond you. 

Contract, fidelity, judicial, burglary. 

No. 102066. $- 

67342. 

Application for Bond. 

1. Name of applicant Henry Cook Age 50 

2. Single or married Single. 

3. Residence, 314 A St. S. E. 

4. Occupation Cionductor Metropolitan R. R. 

5. - Business address —. 

6. Amount of bond required, $2500.00 / 

7. To whom given, and for- what purpose J. L. Waring for faith¬ 
ful accounting of funds placed in my hands. 

8. Nature or character of the bond required, stating fully the 
nature and duties of the position, etc., etc. Said Waring has placed 
in my hands monies to be loaned or invested, under his direction, 
the bond being given to assure faithful accounting of the funds but 
not as security for the loans or investments. 

9. Are you engaged in any other business than as above stated ? 
If so, state character of same and business address No. 

10. Have you any private property, real or personal ? If so, give, 
description and value of same, and if encumbered, state for what 
amount, and to whom. None. 

11. Have you any debts or liabilities, individual or otherwise? 
If so, give description and amount of same, and state whether you 
Are endorser or have become security for any person or corpora^ 
tion? No. 
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. 12. Give the names and addresses of four or more persons, not re¬ 
lated to you, who have known you for some years past. 


Name of references. 

Occupation. 

P. 0. address. 

1. W. McK. Clayton... 

2. Gen’l G. H. Harries. 

Q ri "R r^Alpmnn . 

Lawyer. 

Sect, of board of trade. 

510 11th St. N. W. 
Washington, D. C. 
Mass. Ave., near 
11th N. E. 
Alexandria, Va. 

it « 

4. N. T. Creighton. 

6. A. A. Warfield. 

Druggist. 

Insurance ag’t. 


j|@“Please write name and address distinctly. 


I certify that the answers given to the foregoing interrogatories 
are true; and in consideration of the'Uniled States Fidelity and 
Guaranty Company consenting or agreeing to execute or guarantee 
the bond herein applied for I do hereby covenant, promise and agree 
to pay the premium or fees hereafter agreed upon, to wittwenty 
dollars, per annum, to comply with all the conditions established 
by said company for its own protection, and to indemnify, and keep 
indemnified, the said company from, and against any and all loss, 
costs, charges, suits, damages, counsel fees and expenses of whatever 
kind or nature which said company shall or may, for any cause, at 
any time, sustain or incur, or be put to, for or by reason or in conse¬ 
quence of said company having entered into or executed said bond. 

In testimony whereof, I hereunto subscribe ray name and affix 
my seal this day eighteenth day of April A. D. 1900. 

HENEY COOK, [seal! 
-. [sealJ 


Witness: 


Signature of applicants. 


W. A. KESTLER. . 


Statement of Agent. 

This is to certify that I i/iai J believe applicant to be of good 
character and proper qualifications. I have read the foregoing 
application, and the replies given to the interrogatories contained 
therein, and I believe all matters stated therein to be true, that this 
is a simple fidelity bond. The applicant being entrusted with cer¬ 
tain sums of money from time to time to be loaned in small am’ts. 
not to exceed $10. to any one man, and he furnishes twice a month 
a list of those to whom he has made such loans, the bond desired 
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is not intended to guarantee these loans, but to guarantee that Cooik 
will not use the money for his own purposes. 

J. S. SWORMSTEDT, A 9 H. 


Employer's Certificate. 

The replies of the applicant herein are, to the best of ray knowl¬ 
edge and belief, correct. He has been in the service of the under- 
signed'employer during the past two years, and has always, to the 
best of ray knowledge, performed his duties faithfully and satisfac¬ 
torily, and in accordance with our rules and regulations. When 
last examined on the 5th of April 1900, his accounts were found in 
every respect correct; he is not to my knowledge, at present, and 
never has been, in arrears or in default. I know of nothing in his 
habits or antecedents affecting his title to confidence, and I know of 
no reason why the bond applied for should not be granted. 

Bond is required to date from April 30, 1900. 

Amount required, $2500.00. 

Signature: J. L. WARING 

On Behalf of Myself. 

(Employer.) 

Dated at Washington, D. 0., April 19,1900. 

Note. —If applicant is new employee, so state here, and give name 
and address of person by whom he was recommended to you. 

[Endorsed.] 

No. —. 


Application of - 

For surety. 

To --, as-. 

Filed-,-. 

Amount, $—. 

Premium, $—. 

No. of bond, —. 

Issued —-,-. 

Expires-,-. 

Approved by ex. com.-, 1—. 

Don’t fill in anything above. 

Please fill up the spaces below. 

Age, —. 

Height, —. 

Weight, —. 

Complexion, —. 

Color of eyes, 

“ liair, —. 

“ mustache, —. 

“ beard, —.' 

Birth or other marks on the body —. 


, Agent. 
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32 Witness further testified that neitlier Mr. Cook nor plaintiff 
at the time the bond was written, or before, had advised him- 

that Cook owed the plaintiff, or that he had advanced to Cook 
$1900; that at the time the application for the bond was handed to 
witness, plaintiff said that he would receive from Cook a list of the 
conductors to whom the loans were to be made, and that such list 
would be furnished twice a month; that the torn employer’s state¬ 
ment was sent by the plaintiff direct to the home office in Baltimore. 

Thereupon, defendant produced as a witness on its behalf Chakles 
H. Lemkuhl, who testified that he is an employe of the defendant 
company, and is employed at its home office in Baltimore; and has 
been since Oct. 1899; that his duties took him frequently to the file 
room, and that he is familiar with the methods of filing papers. The 
witness thereupon identified an iron box as one in which applica¬ 
tions for bonds were filed in said file room similar to the one in¬ 
volved in this suit, and explained the method of filing; that there 
were from fifty to seventy-five cases in a box; that the file box be¬ 
comes crowded as tlie cases come in and the papers lie very close 
against the back of the file; that sometimes the files become crowded 
so that many of the cases cannot be closed. That most of the cases 
in the lower file where these papers were filed, were in that con¬ 
dition ; that witness tried to locate the missing piece from the “ em¬ 
ployer’s statement,” on several occasions; that he could show how it- 
might have been torn in the files; and testified that he had .torn 
papers himself in taking them out; that they were in a 

33 crowded state in this case, the papex’s being there two or 
three years, some of which had rubber bauds; and the wit¬ 
ness added “ That is one way the missing part might be torn off, by 
the rubber becoming congealed and attached to the paper, and dry¬ 
ing so ; ” and another way, in taking it out the outside cover might 
be torn, the papers being in a crowded condition; that owing to the 
large quantity of papers it would naturally catch in one of the 
papers on the outside ; that in taking the papers out it would tear the 
end off, or it might be torn on the tin back, but that the principal 
way of tearing these papers is by the rubber band catching on it; 
that he has torn papers himself that way, and that the other clerks 
have done the same thing; that he saw other clerks so tearing 
papers, and witness cautioned them about it. 

On cross examination, witness stated in response to the question 
whether or not the employer’s statement was, in point of fact in the 
same couditiou that it now is, when received by the company, that 
“in point of fact, the I’ules of the company do not allow a paper to 
be filed in that condition,” but that he does not know where the 
missing piece is, though he had searched for it. 

The coqrt thereupon asked the question: 

Q. You do not know whether it (the employer’s statement) was 
in your files at all ? ” To which the witness answered that he knows 
it was in the files by the numbei’s and marks upon it; that he know 
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the serial number as well as the writing of the party that wrote the 
number on it; that it was between two' other numbered papers; 
that he knows positively it was in the files, though he did not see 
it there. 

34 Xo which the court responded: “You cannot know it posi¬ 
tively. If everybody did their duty, and after that paper 

was numbered and it was his dut}’- to file it, then it must have been 
there.” To which the witness answered, “ It must have been there.” 

Witness stated that the clerk who received and filed this em- 
plo3’’er’s statement is no longer in the employ of the defendant. 

Thereupon to further maintain the issues on the part of the de¬ 
fendant, E. C. Brandenburg, one of the counsel for the defendant 
compau}’’ testified that when the papers in this case were originally 
received by him from the defendant company at the time suit was 
brought, they were fastened with a metarfastener, and that the muti¬ 
lated emploj'er’s statement was the outside paper; that at the time 
of its receipt by his firm, a piece was torn off, and it was in the same 
condition that it now is; that he at once notified the defendant com¬ 
pany of the fact and demanded that search be made for the missing 
part, which was done without success; that thereafter, on two or 
three occasions, when the case was approaching trial, he ordered 
that new search be made, in each instance without success. 

Whereupon the plaintiff, John L. Waring, wfis recalled, and the 
following questions were asked him: 

Q. Was that paper in that mutilated condition when \mu sent it 
to the company ? A. I don’t know. 

Q. Was it mutilated when you sent it? A. I don’t remember; 
it might or it might not. 

Q. You don’t recollect whether it was torn or not ? A. I never 
saw it torn. 

35 Q. You don’t know whether it was torn when you sent it 
in? A. I imagine not. 

Q. Don’t you know it was not by looking at it? A. I think not. 

Q. You think not? Don’t you know it was not? A. No, I don’t 
know it. 

Q. Don’t you know it from the fact that your words are cut in 
half? A. I don’t suppose I would file a paper of that kind. 

Q. As a matter of fact did you sign that paper in that condition ? 
A. I reckon not. 

Q. Don’t you know you did not? A. I could not know I did not 
because I did not know I signed the paper until it was brought to 
my attention. 

By the Court : 

Q. What is your best recollection on the subject ? A. I don’t 
suppose I would sign a paper mutilated like.that. 

Q. Whose handwriting is it in ? A. It is in my handwriting. 
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Q. It is in your handwriting? A. Yes. I thought Cook signed 
that paper. I didn’t know I signed it until I saw it. 

Q. Is tliat all in your handwriting ? A. Yes, sir. 

36 Q. This whole paper ? A. Yes, sir. 

Q. And you say you would not have signed a paper like that, 
mutilated as it is ? A. I imagine not. 

Q. You imagine not ? A. I don’t think I would sign a paper that 
way. 

Q. What is your best judgment and best information on it? A. 
I suppose the paper must have been entire when I signed it. I 
thought I gave it to Mr. Swormstedt. I have no recollection of 
sending it to the company. I think the paper must have been 
entire when I signed it. I don’t think I would sign a paper in that 
way, or give a paper made in that way.” 

Whereupon, the “ employer’s statement ” was offered and admitted 
in evidence, to which admission the plaintiff excepted; and the 
court then and there, noted such exception on its minutes. 

Said paper is in the language and figures following, to wit: 

37 J. S. Swormstedt, general agent, 1423 N. Y. Ave. N. W., Wash¬ 

ington, D. 0. 

Fidelity division. 

Form C. No. —. 

For employer’s statement. 

We will bond you. 

Contract, fidelity, judicial, burglary. 

[Stamped:] J. S. Swormstedt, general agent, 1423 N. Y. Ave; N. W., 

Washington, D. C. 

The United States Fidelity and Guaranty Company. 

Home oflSce: S. W.' corner Calvert and German streets. 

Baltimore, 20i/i. April, 1900. 

Mr. John L. Waring, 600 13th St. N. W., city: 

An application has been made to this company to issue a bond; of 
security for Mr. Henry Cook for faithful accounting of funds placed 
in his hands in your service, at Washington, D. C., to the amount of 
$2600. 

The company desires to have answers to the following questions, 
and the answers will be taken as the basis of the bond if issued. 
Very respectfully yqurs, 

JOHN R. RLANH, president. 
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Questions. 

1. To whom is the bond to be 
made payable ? Give exact title. 

2. From what date is it to be 
written, and for what amount ? 

3. Who will pay the premium ? 

4. (a.) How long have you 
known the applicant? 

(6.) By whom was he referred 
to you ? 

(c.) How long has he been in 
your employ ? 

5. (a.) What salary will he re¬ 
ceive ? 

(6.) How and when will same 
be paid to him ? 

6. (a.) What will be the title 
of applicant’s position ? 

(6.) Explain fully his duties in 
connection therewith. 

7. (a.) If his duties embrace 
the custody of cash, state largest 
amount likely to be in his custody 
at any one time. 

(6.) Also, the average amount 
of daily handlings. 

8. (a.) Will he be authorized 
to pay out, of the cash in his cus¬ 
tody, any amounts on your ac¬ 
count ? 

(6.) In what manner is such 
authority given ? 

9. (a.) Is he required to make 
make deposits in bank; if so, how 
often ? 

(6.) Give name of depository. 

(c.) State whether he is allowed 

to endorse checks drawn to vour 

- 

order, and for what purpose. 

(d.) Is he authorized to accept 
drafts on your behalf? 

10. (a.) Will he be authorized 
to checks on.your behalf? 

(b.) Will the counter-signature 
of any other person be invariably 
required ; if so, whose ? 

11. To whom and how fre¬ 
quently will he account for his 
handlings of funds and securities? 

4^1407a 


Answers, 

J. L. Waring. 

April 30,1900. $2500. 

I will. 

a. 5 or 6 yrs. 

b. Steven M. Taylor. 

c. For 2 vrs. or longer. 

V O 

a. Commissions 

b. Twice a month 

a. Agent 

b. Will loan or in as 
I may put 

а. $100 to $200 

б. Only twice 

(Part torn off.) 

a. Only as in 

b, - 

a. No. 

b. - 

c. No. 

d. No. 

a. No. 

b. — 

a. To me 
as in # 7 
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12. (a.) What means will you 
use to ascertain whether his ac¬ 
counts are correct ? 

(6.) How frequently will they 
be examined ? 

13. When were his accounts 
last examined ? 

14. Were they at that time in 
every respect correct and proper 
securities and funds on hand to 
balance ? 

15. Is there now or has there 
been any shortage due you by 
applicant ? 

Has he ever been short w'ith 
you ? 

16. (a.) Is he now in debt to 
you? 

(b.) If so, state amount and 
nature of such indebtedness. 

17. Have you ever sustained 
loss through the dishonesty of 
anyone holding the position of 
the applicant ? 

3 8. If so, state what means you 
have adopted to prevent the re¬ 
currence of similar loss. 

Will you require additional 
surety from the applicant other 
than the amount applied for to 
the company ? 


a. Statements 


b. as in §7 
April 20th, 1900 
Yes. 


No. 

No. 
o. No. 
6 . — 
No. 


No. 


It is agreed that the above answers are to be taken as conditions 
precedent and as the basis of the said bond applied for, or any re¬ 
newal or continuation of the same that may be issued by the United 
States Fidelity and Guaranty Company to the undersigned, upon 
the person above named. 

Dated at Washington, D. 0., this 20th day of April, 1900. 

Signature of employer; J. L. WARING, 

By-, 

- Official Capacity. 

This form must be returned to the home office, Baltimore, Md., 
before bond will be issued. 


(Torn off.) 


38 The foregoing being all of the evidence on both sides, 
plaintiff therefore prayed leave of the court to amend his 
declaration in accordance with the opening statement of his coun- 
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sel, and to conform with the evidence, by striking out of the second 
paragraph of said declaration, the words “ had in his possession at 
the date said writing obligatory became operative, a large sum of 
money belonging to plaintiff, to wit, the, sum of nineteen hundred 
and twenty-four and 53/100 dollars ($1924.53); that thereafter,” 
which leave the court denied, and plaintiff excepted, which excep¬ 
tion was duly noted by the court. 

Thereupon at defendant’s request, the court instructed the jury 
to return a verdict for the defendant, to which instruction the plain¬ 
tiff then and there excepted, and the court noted such exception 
upon its minutes, and the jury thereupon, in accordance with such 
instructions, returned their verdict for the defendant. 

A.11 the exceptions contained in the foregoing bill of exceptions 
were duly noted by the court in its minutes, at the time the same 
were severally taken, and before the jury retired to consider their 
verdict; and the several exceptions are signed as the several excep¬ 
tions taken at the trial of the above-entitled cause, and hereby 
made a part of the record, this 13th. day of February, A. D. 1904. 

HARRY M. CLABAUGH, 

Chief Justice. 

Memorandum. 

February 15,1904.—Time to file transcript of record further ex¬ 
tended until March 1,1904. 


39 • Supreme Court of the District of Columbia. 

United States op America, 1 
District of Columbia, j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
38, inclusive, to be a true and correct transcript of the record, as 
per rule 5 of the Court of Appeals of the District of Columbia, in 
cause No. 44,827, at- law, wherein John L. Waring is plaintiff, and 
The United States Fidelity and Guarapty Company, a body cor¬ 
porate, is defendant, as the same remains upon the files and of 
record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 25th day of Februarv, A. D. 1904. 

JOHN R. YOUNG, Clffrh. 

Endorsed on cover: District of Columbia supreme court. No. 
1407. John L. Waring, appellant, vs. The United States Fidelity 
•and Guaranty Company, a body corporate. Court of Appeals, Dis¬ 
trict of Columbia. Filed Feb. 26,1904. Henry W. Hodges, clerk. 






